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New York is deregulated meaning that
you can purchase from independent sup-
pliers the electricity that is delivered to
your store through the poles and wires of
your local utility company. 

However, buyers  should be aware that
alternate energy providers are not subject
to the same consumer laws as the local
utility companies and almost anyone can
sell you energy. 

Therefore, great care must be taken
before signing with these companies as
these contracts are legally binding as many
companies already found out. 

The only way you can see if you are
saving energy is by having an energy 
professional review the proposed contract
against the cost of delivery and the cost of
transmission as stated in the utility tariff.
Although your alternate energy provider
may provide you with this type of an
analysis, it may not be totally unbiased. 

If you don’t have the internal resources
to review these contracts in house, find a
utility auditing company that is not 
committed to any one provider to work
with your counsel. This type of consulting
company can provide you with a totally
independent and fair analysis.

Billing varies by provider. Some 
alternate energy providers may prefer to
send you one bill. Although, you might
think this is a great deal from an account
payable standpoint, this process can be
very risky. The one bill scenario gives an
alternate energy provider an edge up on
your company. With a one bill scenario,
the alternate energy provider is suppose to
collect from you and pay the local 
distribution company for the delivery of
the electric.  However, since the delivery is
still in your name, if the alternate energy
provider defaults or does not make the
payment to the utility company, you
receive the bad credit rating and worst
case scenario you might be liable for both
bills. 
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Understanding 

The questions you need to
ask before entering into
these Agreements include:

• Will I really save money by switch-
ing to an alternate energy
provider?  

• Is the alternate energy provider 
reliable?

• Are they financially secure?  

• Am I getting green power 
(solar, fuel cells, hydropower) 
or standard electric?

• Will my power be interrupted? 
Are there any hidden costs?

Deregulated Agreements

L E G A L  C O R N E R

My first real opportunity to stomp the
soapbox has arrived. So much to say, so little
space.

Since this is a place for discussion of
legal concepts and lease terms, perhaps the
best place to start is right at the end.  No, not
when your lease terminates.  Just before that,
when things go bad, as they often do.  I’m
talking exit strategies.  I’ll limit myself to
small tenant issues, the good credit tenants
with store sizes and rents that fall just under
the lender’s radar screen.  Stores that are

critical to the success of a project, but not
indispensable.  

I’m sure many of you have attended sem-
inars discussing exit strategies. And they
usually spend a lot of time talking about
assignment and subletting and making sure
that all of your language is as lenient as 
possible.  But let’s get real.  Most of the
companies we work for have more than a
few under performing stores in dying malls,
or in malls where our landlords, in their 
infinite wisdom, allowed two competitors to

open up on top of us.  With your most likely
sublessee already there, finding a subtenant
is not your best option.  Then what are we to
do?

First off, you can forget about the land-
lord partnership thing.  That was big so long
ago that people speak of those days while
dreamily looking eastward, into the light. It’s
all about the bottom line at the publicly trad-
ed REIT’s these days. You’ve all heard it,
and I won’t repeat it here.    

The rallying cry I’m sending out today is 
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